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Plaidtiff 



V. 



RUBYLEPBETIER, 

as next Meid of the minor child, 

G.E. ■ ■ ■ 

and . 

G£., iiulrvSiually 

3005 20^ Street, SE 

WasMttgtoii, D.C. 2001 8 



Serve ; 

Ruby Ledbetter 
3005 20* Street, N.E. 
Washingtoi D.C. 20018 



and ; 

i 
Roberta Oinbale. Esquire 
James E. Brown & Associates 
Counsel for Defendants 
1220 L Street, N.W: Suite 700 
Washingtofi, DC 20005 

Defendants 
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COMPLAINT 



.nJRISDICTION 



1 . Plai^^dff brings this Complaint seeking relief pursuant to the IndividjLials with Disabilities 
Edupation Act ("IDEA"), 20 U.S.C.§§ 1400 et seq. This Court has jurisdiction pursuant 
to 28 U.S.G.§§ 133 1 and 1343; and pendant jurisdiction pursuant toi5 D.CMun. Regs.§§ 
30metseq. Declaratory relief is aufliorizedby 28 U.S.C.§§ 2201 ap.d 2202. 

2. Plaintiff is a District of Columbia Public Charter School whicb has ^ected to be its own 
local education agency (LEA) under IDEA, for special education issues. 

3 . Defendant is the legal guardian of her niinor child and they are currently residents of the 
District of Columbia and claimed D.C. residency for all or part of tl|e time during the 
imdijriying administrative proceedings. 

FACTS 

4. G. IL is a fifteen (15) year-old student who currently attends the New School for 
Enterprise and Development Public Charter School ("Enterprise") fpr the 2004-2005 
academic school year. 

5. On 29 November 2004, the Headmaster of Enterprise confirmed th$t G. E. had been 
rem oved from the school's role because of excessive absenteeism. 

6. Enterprise learned from defendants that G. E. missed school due to a medical condition 
affecting G. E.'s scalp and therefore embaixassed to attend school. Upon learning of the 
denhatolpgical condition, the Headmaster of Enterprise allowed G. E. an exception to the 
no head gear ia school policy allowing him to wear head gear in school. 



9: 



10. 
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7. Enterprise, concerned about G. E.'s continued absenteeism and therefore failing grades, 
called a meeting for 2 Februaiy 2005 to discuss whether he needed some special 
education intervention. The Teajcher Assistance Team (TAT) meetiiig would discuss all 
aspects of G. E.' s education and if necessary seek permission from Ms. Ledbetter to 
initiate testing. 

8; On llie day of the meeting, Ms- Ledbetter cancelled the meeting reqi|iesting it be 

resctteduled on 7 Febniaiy 2005. Enterprise could not guarantee th^ date, owing to the 
availability of the TAT. 

On 4 February 2005, Enterprise learned that Ms. Ledbetter had obtained counsel and 
through counsel was reqiuesting the testing Enterprise was already willing to conduct. 
The school attempted on ninnerous occasions to contect mother an4 to have her attend a 
meeting to discuss the testing required for G, E., to get her written authorization for the 
evaluations, and to get a social history of G. E. and the family. 

11. aE;:rarely, if ever attended school during the second half of the 2O04-2OO5 school year. 

12. On 18 July 2005, after numerous attempts to test G- E. the school's clinical psychologist 
began assessing G. E. and completed the assessment on 27 July 2005.^ 

1 3 . On^naUy, the District of Columbia Public Schools (DCPS) State Enforcement and 
Investigation Division scheduled a due process hearing to address defendants' allegation 
tha*;Enterprise foiled to provide a free appropriate puH Due to an 
enKJjrgency in the defendant's family, the hearing officer postponed;the hearmg and 



%. Patricia Jenkins completed the written assessment, forwarded llie assessments on 9 
August 2005 aM defendants' received the assessment at the hea^ 
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subsequently schedide the hearing for 24 A 

14. On 24 August 2005 the hearing convened and Enterprise had one witness to testify that 
her efforts to test G. E. were thwarted by the guardian's failure to meet with the school 
and jhe feilure of the student to attend school The records and testimony reflected the 
nionerous atternpts Enteiprise raade to meet \^ 

15. The defendant, Ms. Ledbetter, refuted some of the claims by Enterprise, but offered no '■ 
docifeneiitary evidence, as Enterprise had, to substantiate her claims. In fact, Ms. 
Ledl^fetter'stesthnony was self-contradictory at times even though s^e was re^ 

testimony, 

1 6. During Ms. Ledbetter's testimony, she continually read her testimony from a notebook. 
Counsel for Enterprise objected to the de^ndant reading her testimony and requested the 
hearing officer allov/ counsel for Enterprise review the notebook th^ defendant was 
relying on for her testimony, 

17. Thd[hearing officer sustained the objection of the defendant reading her testimony but 
coached the defendant by stating that the rules of evidence allow hej: to look at notes to 
refresh her memory and could she testify without reading the testimony. At that point the 
defendant stated she could testify without the notebook. 

18. Coxiinsel for Enterprise then renewed his request to view the notebook die defendant had 
beeii reading. When defendant's counsel objected, counsel for Enterprise told the hearing 
pfifiier that the rules of evidence allow the parties to review any document any witness 
usel to refresh their memory, especially since the notebook was not entered into evidence. 
The^hearing officer agreed with Enterprise counsel^s interpretation of the rules of 
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evidence^, however overruled the reqiiest to review. 

19. On 7 September 2005, the hearing officer issued a decision and order finding for the 

defendants. 

20. Theihearing officer found that "NSEDPCS did not make sufficient efforts tx) complete 
evaluation of &e student for special education services within 120 days after February 4, 
200^," because "A parent can elect to bypass the TAT process and Authorize immediate 
evaliuation for special educations services, as was the case herein." In feet the parent 
hadlnot given authorization for testing, she only requested tested. The 4 February 2005 
letter states in pertinent part, "On behalf of my chent. Ruby Ledbet^er, legal guardian of 
the kbove referenced student, I hereby request that student G.E. be evaluated for special 
eduijation services...A comprehensive evaluation of the student would include, but is not 
limited to, the following assessments: (sic) psycho educational evaluation, social history 
ev4uation, and clinical evaluation."^ A request for generic testing is not the same as 
'inibrnied consent" required under 34 C.F.R. §300.505 Furthermore, in defining consent, 
the Ireguiations are quite specific m the requirements under 34 C.F.R. §300.500. To wit: 

' Consent means Ihat (i) the parent has been fiilly informed of all information 
relevant to tike activity for which consent is sought; (ii) the parent understands md 
agrees in writing to the canying out of the activity for which his or her consent is 
sought, and the consent describes that activity and lists the records (if any) that 
will be released and to whom; and (iii)(A) the parent understands tiiat the granting 

i of consent is voluntary on the part of tiie parent and may be| revoked at anytime, 



21. The hearing officer stated "fiie use of tiie DCPS Letter of hivitation forms was 



■Pdrsonally idei^able information regarding the student omitted. Highlights in original 



omitted. 
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imnecessary as allt thiat was mjuired was for the parent to come aiid sign the consent 
forays to begin the evaluations/' The hearing officer appears to dismiss the importance of 
informed parental consent and the emphasis Congress placed on projecting the parents 
rights. After the initial request for testing by anyone, including the parent, the TAT 
woiild have to discuss at length the reasons for the request and \^iiat types of evaluations 
areiiecessary to Mfil the requirements under 34 C J.R, §300.532. Without this meeting 
to ctosider all the relevant facts, informed parental consent is nonei^istent. 



The 



ihearing ofiRcer improperly assigned knowledge to Enterprise of an emotional 



disturbance which would qualify as a disability imder IDEA. The student's hair was an 

i ■ 

\^s\h, however, the school had permitted G.E. to wear a cap to hidejthe condition. There 
wa^ no way to know why the student was absent, since he was absent prior to the 
identification of the medical condition. 

COUNT! 

I . " . ■ ■ 

23. Pla|nti£F repeats and realleges paragraphs 1-22, 

I- ■ ■ ' 

j ■ 

24> Heirinjg Ofi&cer St. Glair erred in coaching a witness on how to answer a question 

i ■ ■ 

regarding her use of a notebook during her testimony. 

I COUNT n 

25. Plaintiffrepeats and realleges paragraphs 1 -24. 

26. Hearing Officer St Clair erred in dismissing a motion to review the document upon 
wh|ch Ms. Ledbetter relied during her testimony. 

COUNT ffl 

27. Plaintiff repeats and realleges paragraphs 1 - 26. 



mpw=mc!Jp?Fa=s*j)ff«ii 
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28, Hearing Officer St Clair erred m finding that NSED could circumyent the procedures 
outlined in IDEA and not obtain informed consent prior to evaluating G.E, 

COUNTIV 

29; Plaintiff repeats and realleges paragraphs 1-27. 

30. Heaimg Officer St Clair err^ in finding that NSED should have known about G.E.'s 
emotipnal disturbance prior to testing. 
WIffiREFORE, Plaintiff respectfiiUy requests tM^ 

1 . Issue a judgment for Plaintiff and against Defendants on all laforementioned ., 
counts; 

2. Order that the 7 September 2005, Hearing Officer's Decision be reversed, finding 
no denial of a fi:ee, appropriate, public education by NSED pCS. 

3 . Order an award of attorneys fees and costs to Plaintiff; and 

4. Grant such oth^r and further relief as the Court deems just and proper. 

Respectftilly i 




William E/Houston, Esq. 

D.C.BarNo;4S0223 

Dalton, Dalton^ & Houston, P,C. 

1008 Pendleton Street 

Alexandria, Vkgiaia 223 14-1837 

(703)739^300(0) 

(703) 739^2323 (F) 



